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FORWARD'V

In 1977, the Center for the Study of Higher FEducation
undartook a national study of pari-time faculty employment. The
study grew.out of our continuing inlterest in’faculty.persqnnel
issues, and was suppasted with a grant from the Exxon Education
Foundation. Several sub-studies are complete, and we have begun
reperting the results. One Qf the first reportg is presented
here. Ronald B. Head, a Center research assistarit in the early:
stages of the project, and now Assistant Dean for ‘Career Services

. at Mary Washington College, has written a carefully researched
summarwk of legal developments which affect the' rights of part-
time far\lty. The part-timer has.long been a marginal employee
in academe. But, as Head poings out, recent developments in the
law clarify the degree to which they hold some measure of job .
security, rights to egual pay, and the protections of collective
bargaining and due process. Part-timers do not as yet have

. "equal rights", but as their numbers grow and as they become-
more substantially involved in campus affairs it will be important
for all sides to, work out a clear understanding concerning key -
employment quest&ons. Dr. Head has capably provided a first step

\ in the report which follows. .
| “ David W. Leslie /
. : . Associate Professor o
- g;pject Director
, Mafcn 1979
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INTRODUCTION .

\Thq use and abuse of part-time faculty is a subject of groat
intaiaat and concern to practitioners of higher education. Such
intaroat:and concern can ba attributud.to a number of factors,
not the least of which is the large number of faculiy members

L4

;> hired annually on less than a full-time basis. Presently, the

majority of community college teachers work on a part-time baaga,
and one out of three faculty members iﬁ all postsecondary insti-
tuﬂions is employed part-time. Between 1965 and 1975 the number
of part-timers grew by fifty-five per cent--from 150,000 to

. 233,000--and, in ‘the decade between 1975 and‘1985, it is pro- ‘
'jected that there will bé a further increase of slightly.OVer
five per cent.l Taken in conjunction with financial constraints
faced by institutions, declining or stabilizing enrollments at
some colleges, incre;sing enrollments at others (without a coﬁ-
mensurate increcase in revenue), and a lelted job market for

/ profassxonal employees, such figures help to account for this
l;}qe'intereét in the :mployment of part-time and adjunct faculty. -

Certainly, from an institutional poiné-of-view, there are

definite advantages to hiring part-time instructors..vFor oné
thing, such instructors often bring-4 new perspective to the

A classroom. 1As one conmentator has notec "Part-timers bring
something new to the classroom--a breath of the real world, in
the form of day-to-day experience _.n business, industry, govern-
ﬁen:, or other educationalAexperiences."2 -ﬁ?

What can be even more actr.ictive to instituticnal ofificials

<; 18 the fact that part-~time instructors typically cost less than

)
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full- timo ones. As John Lombardi has commento%/ “A three~hour
clau- tauqht'by a part-time inutructor on an h urly haninltyp1~
cally costs from ono-ha}t to four-fiftha the cost of a similar °
day class taught by a full-time instructg; on a yeoarly nala;y?“g
And, since there is a greato; supply ad potontial instructors
than'tharo‘is a demand for them, institutions have .little diffi-
culty procuring temporary !aculty.: In a restricted job market,
the dOnly positions offered to many brand-new Ph.D.'s are. part-
time ones. o ,, .

However, it is f&r these very ESasons th;t sd many pnré-
‘Fma instructors feel discontented or alienated. Unable to
sacure permanent employment thrcuqh no real fault of their own,
workiqg an equivalent number of hoynx‘and perfe;ming'essentially
the saﬁe tasks as their full-time colléaguea. yet receiving-dig=
. proportxonate compenaaticn, it i»s little wonder that p?rt—timerh
f@el institutions take advantage of their services. "The con-
ditions uné;r which the part-time ‘nstructor works," Malcolm
G. Scully has written, "are dxscourag*ng eveu to the most dedi-
cated and xnsulting ‘to anyone with .8 moclicum of respect for his

ability.” > LY

-~

There is a real conflict here between what instituticas view

¢
as jus;%fiable due to financial exigency, traditional practice,

or other factors, and what part-time faculty perceive as unfair
‘reatmer.t. It is-essential for policy-makers at all levels to

we aware of this conflict and tb be fully informed on issues

affecting par:-time faculty. In this respect, pclicy-makers

nust be aware of legal constraints concerning the use of part-
"vl”-’

timers. An analysis cf applxﬁable laws, as well as the study

N -
-t
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of court docloion, and labor boar@ rulinge, ls clearly required,
for such lavs and decisions help shape the parameters for e;tab-
lishing suitable’ policy q\ ‘deiines.

 Yet, au:yrioinqu. though much is being written about part;
time faculty in quncral. littleo attention has been focused upon
the lcqal lssuos rolatinq to the employment of uucp tacult{
Althouqh Lt thould be evidant that sound inctitutional policica
J;nnOt bo dovolopod without a thorouqh knowledge of the law and
coure dcc}sions, such knowledge is not reoadily available. This
is olpuéinlly true with respect to decision-makers and admindis-
:rators“at institutions faced with the task ot formulgting
poliéien for part-time faculty omployment. In order to become K
acquainted with the leqal issuel pertaining to padrt- timers,
thasc individucla must plow throuqﬂw%olume after volume of satate
laws . administrative regulations, court decisions, and labor
board rulings. Claarly: what is needed is some sort of overviszw,
providing a ;hmmary of these issues as they haég evolved through
lﬁgal channels and, more importantly, the principles by which
they are resolved by courts or labor boards.s

The purpose of this papér is to provide just such aa over-

view. It is addressed to decision~-makers at two- and four-}ear
colleqes aﬁd uﬁiversities and is designed to provide enouch
information for establishing sound guidelires. Because the laws
of each staté differ, and because this is an evolving aree'of
legal concern, specific guidelines as to what can and canﬁot be

done aré.not listed. Indeed, it would be impossible to do so.

Instead, principles for determining how issues in general are



resolved are presented. Hopefully, this will allow adminiatractors
not only to research current lugal practices ‘relating to part-
, time faculty employment, but to forecast future ones as well.

The legal issues presented here have been 1denti;ied byla'
thorough survey of federal and state statutues, court decisions,
and labor board rulings. zlyentlally. threa majo:r issues are
‘contested regarding part-time taculﬁ} employment: atatus,
sompengation, and unit determination.

Jiatuas refers to the statutory or contraeiual classifica-
tion of an dmployee within an institutional setting. The statu-
tery nature of and types of classifications of faculty members
are presented, and properiy rights of par§ timers are discussed.
In general, to legitimately claim an int‘;oac in proper:y, a

\;art-timor must show autho;ity for such by state law, institu-
tional requlation, or contractual Aércoment. and he must demon-

"  strate continuous service of a substantial nature. Granting
such conditions, or in instances where constitutional rights
have bean.intringed, teachers will probably be entitled to pro-
éedura; due process, but not necessarily to perm&hent'employment.

State statutes are axamine& with regspect to part-tire
faculty status. Such examination reve;ls‘that there is con-
siderable inconsistency in statutes and'raqulationn érom one
state to another. Indeed, the issue of status is litigatéd to
a large e .nt only in Talifornia, and there the litigation is
primarily limited to co;munity college instructors. The reason

for this lies in the ambiguity of certain proevisions of che

Galifornia Education Code.

]

Compernasation refers to pay and fringe benefits. Fringe

g 1n
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benefita for faculey members include=-~but are not limited to=--
retiremant, group life or hospitalizat.on inaurance, travel,
facility uae, and various types of leave (uicu.'matwrﬁizy. pro-
faﬂs}anal. sabbatical). C@mpagaaclon 18 as much a political
as a lagal issue, and the ma)oé claim concerning compensation
‘tﬁlatﬁﬂ O pro-rata pay. Part-timers legally seeking pro-rata
pay argue for “equal pay for ejual work," using as a basis of
support the Equal Protection clause of the Fourteenth Amendment,
Such claima, however, are unlikely to succeed unless part-time

N ingtructors can show that in almost every tespact they are
"similarly circumstanced® o fpll-cimu instructors, and that
xnn;}tucxonal pay schedules are “"arbitrary and unreasonable.”
Again, the issue 13 most controversial in California, and the
few casos directly relating to compﬁnsation are presented,
One reason why there is little litigation with respect to this
issue 13, perhaps, that cases concerning a:a:ua.and unis Jetere
minztion are often more important. After all, better pay and
benefits often follow from ngrovcd claasifica:i;n or inclus.:n
within a iu&k-time collective bargaining unit.

mit Iptepminazice is a labor relations term referring <o

1,

the process for determining whether a group of employees should

be included or excluded from a leéally-constitutad colléctive
bargaining unit. The principle involved to determine inclusion
or éxclusion is that o® communiiy o {nctereac, a collective
bargaining term signifying a similarity or mhtuality of ingz;es:
among emglcyoea within a group or between two Or mora qroups,
such that :hcy can all be incorporated within a single bargaining

-

unir. Factors used to deterdine sro-mu«aisy oF incereat include

: I,
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duties, warking conditiona, cospenaation, parrticipation In uni-
Yarsity governance, and eligibility for venurs.

General docisions in the industrial sphere by nﬁé National
Labor Relations Poard (NLRB) are diacussed in view of their
shaping attltudes toward unit dotermination in higher education,
Until 1973, the NLRB almost always included part-timers: within
a full-time unit; after that date, part-timers were almose
always nxcl&dnd. State labor boards. hmﬁovor. have been Ln:
consistent in determining appropriate bargaining unita fog p;r:-
é&mﬂtﬂ. and major decisions in New York, Michigan, Manaqchuumttu.
California, and othaer states are presented.

The final section of this paper concerns policy {mplica-
tions. The impact court and labor board decisions have had

upon part-time faculty policies at postsocondary institutions
is discussed. This di‘éﬂllion is 1n£orﬁed by a recent survey ):>

of twenty-seven institutions. These institutions Qere quaatianaﬁ/
as t; what impact snecific decisions had in re,ard ¢o academic
‘plannfnq_and programs, personnel policies, and budgeta. The
response indicates that the impact was genorally minimal, and
reasons for this are suggested.

J General considerations for policy-makers are also presented
in this s&c:ion. These considerations relate to general legal
praovisions, selection procedures, classification, compensation,
working conditions, and dismissal procedures. Such considera-
tions provide the context from which to formulate specific

policies when taken in conjunction with a thorough examination

of local and insﬁltutiontl conditions.



7

- - Al

e

THE LECAL STATUS OF PART-TIME FACULTY
: : . .

The most contested issue concerning part-time faculty
employment in the courts today is that of status. The status

of part-~-time faculty at public institutions is dependent upon
¢ v . ' . . i ’
~state statutes or-state adminirtrative codes. In cases where

statutes are vague concerning the rights of pa;t~timers, and
at all private institutions, part-time facultj’members are

ClaSSlfled accordlng to institutional regulatlons or contractual

agreement )

Bssentially, the question of law is whether the classifi- '

catlon of a part- tlmer ent1tles him or her to tenure, contlnulng
>(\contract, or other forms of employment security. The under-
lying legal principle used to answer this question is that of

property,rights. )

e

In genefal, institutions employ threa classes of faculty

T —

members: . (1) permanent (those faculty memBEfs\who are tenured);

(2) probationary (those employed in tenurekgrack posItions); and
. : , ¢

T

(3) temporary (those serving in non-tenure accru;ng capacities).

:Traditionally, the vast majority of all part-time instructors
have been classified as temporary. Such employees are hired >

+  from one semester to the next, reemployment beiLg baseq solely

o~ upon large enough classroom enrollments to justify continuation
of the class or classes. In’this reéard, temporary instructors’
have little expectation of“continuous employment and little
}contact (or even interest) with institutional oy departmental
affairs. They arehpaid less than their full:time colleagues,

receive few, if any, fringe benefits, and are not afforded

facility support‘hith respect to office space, secretarial-

+
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assistance, xeroxing, or mailing privileges.“ In many cases,

such arrangements are quite satlsfactory to the individuals

concerned. Many part-timers are-full-time instructors at other

Lnstltutlons who teach part- tlme only for the extra pay. Many
others are full-time employees in bLalneSS, 1ndustry, law,
medicine, or other fields, whose primary commitment is always .
to their full-time occupations. . |
There are part-timers, however, fully committed to their
part-time positions and often fully dependent upon these posi-
tions for income. Such an individual, whom Thomas Fryer calls
the permanent part-time teacher, is often one who has been unable
to secure a full-time teaching position and has settled insiead
for a part-time one.7' Dedicated to teaching and seeking to im-

<

prove his lot, he often asks for more equltable pay, additional

fringe beneflts, better service support, and above all, some

degree of job securlth As a temporary employee, he can be
dismissed without oause; hearing, or other procedural safeguards
afforded by the Fourteenth Amendment. Wishing to continue
teaching and désxrlng some expectat{on of continuing employ-
ment the permanent part-timer has attempted to upgrade his
status from temporary to probatzanary or permanent. In this

sense, he is o@aiming'a property right tc his job.
5 .

b

i
Property Rights8 of Part-Time Faculty
)

Continuous\employment administered over a long period of

time through a series of short-term contracts may, under cer-

tain conditions, establish a legitimate expectancy of reemploy-

ment. For instance, in a case involving a public school teacher

IQ:'

AN
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alleging that his non-renewal of contract stemmed fram a yiola-

tion of his Flrst Amendnment rights, the Fifth Circuit Ccurt of

/

e

Appeals stated that the teacher's "long employmént in a con-
tifuing relatlonshrp through the use of renewals of - ,hort—term
contracts was sufficient to give him the necessa.y expectancy
of reemployment that constituted a protectible inter:est."8 In
effact, such a rullng means that a teacher claeslfled as tempo-

rary may be ellglble for procedural due process in case of non-

T

retention. In such a case, he would have to be given notice,

shown Cause, and afforded a hearing at which he could rebut any

-

charges agalnst hlm. ) '\\~/M

The U. S. ‘Supreme Court has ruled on this issue in the land-

e : . 9 .
mark case, Perry v.'Szndermann. The respondent in.the case,

Slndermann, had been employed in the Texas State Co%lege System

for ten years, the last four of which he served as a professor

N

at Odessa Junior College under a series of one-year wrltten con-
.tracts. The College then refused to renew Sindermann’'s employ-
ment for the following year, without affording hlm an explana;
tion or or&or'hearing.' Alleglng an lnfrlngement of his First

Amendment freedom of speech rlghts, Slndermann took hlsﬁcase’f’/

court._ The d1str1ct court ruled in favor of the College, not1ng

N

_that.Odessa Junior College did not have a tenure system, but

this ruling was revéfsed by-the U S Suprem@ Court. First, it
was held that lack of tenure, taken alone, did not defeat Sinder-
mann s claim that h1s const1tutlonal rights were violated, and,

secondlyJ.though a mere, subjectlve expectancb;of tenure rs not

’
‘i‘

protected by procedural due” process, the claim that Odessa had

-

a de facto tenure policy, resulting from official rules and
M - & .

S
&
~
a

n . M ' ' . . . )

1 ]
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10 . ) "
-iunderstandings expressing the spirit, if not the letter, of’

tehure, entitled Sindermann to an'opportunity to prove the

lggitimacy »f his claim.

R
Concerning property :rights, the Court noted that " 'pro-
perty' interests subject to prpcedural due process protection

=~ .
are not limited by a few rigid, technical forms. Rather,

?property' denotes a broad range of interests that are secured
"by 'existing rules or understandings.'_”10 The absence of
" explicit tfnure provisions, the Court continued, does not

necessarily "foreclose the possibility that a teacher has a

'property' interest in re-employment.”ll In effect, a teacher

such as Sindermann might well prove that he has acquired de

facto tenure:

- A teacher, like the respondent, who has held
"his position for a number of years, might be able
to- show from the circumstancés of this service-~
and from.other relevant facts--that he has a legiti~
mate claim of entitlement to job tenure. . . . This
is particularly likely in a college Qr university,
like Odessa Junior College, that has no explicit
tenure system even for senior members of its faculty,
but that nonifheless may have created such a system
in practice. : N

v The Court was careful to point out that proof of such a
P .”propérty"w;ight would not entitle a teacher to reinstatement.
However, "such proof would obligate college officials to grant .
a hearing at his request,‘whe}e he could be informed of the
grounds for his’nonreténtion and challenge their‘sufficienéy."l3

The analogy between:Sindermann's position and that of a

part-time instructor shoul® be obvious: both affori the teachers
)

“y




-
‘an opportuulty to prove that they have a “p.operty lnterest

in their employmext. A pért-t;me* serv1ng continuously at an
‘institution, then, through a series of short-term coritracts

. might be able to esteblish that, indeed, he does have an.'expec-

tancy of reemployment and that his status should be changed

from temporary to probationary or permanent. ' ,

However, in Board of Regents v. Roth, as well as in Sinder-
mann, the Supreme Court warned: ~

To have a property interest;in a benefit, a person
Clearly must have more than an abstract need or de-
sire for it. - He must have more than.a unilateral
expectation of it. He must, insigad, have a legiti- .
mate claim of entitlement to it.
A "legitimate claim," the Court added, is established not by
the Constitution but "by existing rules or understandings that
stem from an independent. source such as state law."15 -

*Thus, unless a faculty membef can show _that his nonrenewal
resulted from a deprlvatlon of one of hls constltutlonal rlghts
--in which case the State "may not deny a beneflt to a person
on a basis that lnfrlnges his constitutionally protected in-

_terests"ls--or unless he can demonstrate his property right by

-statute; contract, or general inst;tutional upderstending, he

is not entitled to-procedural due process. In such a case, his -

status is derived solely from state law and his case will be
unlikely to succeed in federal court. Indeed, because a pro-

. perty right must be supported by statute (or other independent

4

‘'sources) , federel courts are reluctant to rule on a matter they '

consider to be in the domain of state courts317 ™

o 17
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Por this reason, state statutes are often controlling in
matters relating to part-time faculty status. However, an
institution might well fidd itself in a position similar to

that of Odessa Junior College if institutional regulations,

" understandlngs, or contractual agreements have led part tlmers

>
to expect continuing employment. In fact, even in cases where¢/

part\txmers may not be ?,_5tled to tenurad status by law, they

may be entitled to| procedural due process. - Thls is especlally

\\
%

true in instances in which constitutional rights have been .
violated. 1In this respect, tenure guarantees procedural due
process,-but absence of tenure does not automatically deprive

a faculty member of procedural safeguards. . ;
. L J

/ o~

State Statutes Concerning Part-Time Faculty Status
. o~

Generally, faculty status is not covered in state statutes

.

or admlnlstratlve reqgulations, belng covered either in collec-

tive bargaining contracts, or more often,,ln lnleldual insti-

tutional nollcles. In Arizona, for example, the matter is left

up to individual districts: : "District governing boards. shall

establish employment policlee which protect personnel from un-

reasonable dismissal and.the colleges'from Ehg necessity of re-

taining unsatisfactory.personnel.",l8

In a few states, provi-
sions make’ i~ extremely difficult. for part-timers to achieve

tenured-status. New York, for instance, uses five different

classifications of employees for posteecondari'educatibn. A

temporary ‘appointment is one for an unepecified period of time
which.can be terminated at will. As the applicable section reads,
"Temporary appointments-ordinarily shall be gf¥en only when

1 8 . ) .

or . : ’
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service is - to be part-t}me, voluntery, or apticipated to be for
. A Y 19
"

a period of one year or ‘less . . .
* -

Because state statutes or rcgulations do not mention part-.

"time faculty employﬁent,.are unclear on'the subject, orltend to
liﬁit tenure to full-time teachers, tﬁere is little consistent
|53tigetron concerning bart-time status in state courts. Unable
"'to establish constitutional grounds in the federal courts to

-

secure propertf rights, statutorily neglected or excluded in
state dourts, part-timere must: often continue year after year
as temoorary Q&ployees, subject to‘momeotary dismissal at the
thm or fancy ok,their employers. ‘ _ -

However, there is one notable exception to this. Celi—
fornla is generally recognlzed as leading all states ln‘the ex-
tent oi statutory prOV151ons relatlng to part-time faculty,
though thls is limited ‘to the communlty college sector. Yet
quantlty is not‘quallty, and,the large number of court oasee
in‘that state artests to a certain amount of confpsion in cor-
rectly interpreting the State Education Code. Indeed, the in-
ability of the courts to consistently resolve the issue is
beautifully eummarized by tée "spaghetti bow{“ metaphor, first
coined,py a Los.Angeles Superlor Coort judge frustrated by the
oonfusing and ambiouous provis;ons of'the Code. His remarks
are well worth'preservihg: ' '

fhe Court asserts with‘confi&ence that only one

clear principle may be gleaned from this case: The

Education Code provisions dealing with temporary

teachers must stand as man's masterpiece of obfusca-

tion. . . . Applying the tools of statutory construc-

tion so lovingly crafted by tHe appellate courts

- over the years leads only to the conclusion that the
' sections of the Education Code which must be .inter-

. 1'9}
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preted are 3 hopeless muddle with direction signs
pointing simultaneously and successively north, '
south, east and west. . . . The Court will do its \
best to unravel the bowl of spaghetti presented to’
and then gratefullgoturn the job over to the
/eﬁart of Appeal . . .~

»
»

This confusion'in California results primarily from

differing interpretations of . S€ction 13337.5 of the Educatlon . “\

21

Code.* This section provides that a ‘community college. may

not employ as temporary any 1nstructor who teaches more than

szxty per cent of the normal full—tlme load for more than cwo
semeaters w1th1n any consecutive three-year period. ?wrther
cdnfuaion’resulta rom other,sections of the Code. Once an
instructor’has gained probationary status,at a community col-
iege, he is entitled to regular (permanent) status by ,erv1ng
2‘)

three complete cons~cutive 'school vears. A school year"

is déefined as "75 percent of the number 6f hours consicered as ’
a full-time assignment for permanent employees."?3 However,

in 1972 major revisions of the Education Code were made with
regard to commgpity college instructors. ' Section ié{gs.zsl
enacted, at this time, states that if a probationary teacher is
employed under a second consecutive contract, the Qoverning

board of the district mugf either extend regular status to

that individual or curtail his employment.?* If the latter

boption is choqen? then, pursuant to Sectior 13443, notice of

'non-employment must be given'with reasons stated.25 Further,

according to case law, any decision not to re-employ must be
based on "thoughtful deliberate, and individual conSideration," 4

and no matter what the particular contract states, it is not
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sufficient reason for the Board to declare that the employment

26

has been temporary only.® The addition of this new seé%ion ]

(13345.25),upu1d render, it would seém, the seventy~-five per

’

cent reguirement meaningless,. yet Section 13328.5 has not been
. repealed; It is hardly any wonder, then, thit there has been

a considerable amount of litigation in the state courts. g

’

California Cases Concerning Part-Time Faculty‘Status

One of the first cases brought before the California courts

ccncerned a teacher who had yorked seventy~five per cent of the
days of a full-time teacher, but no¥ seveﬁty-fi&e per cent of
the hours, as stipulated by Sections 13304, 13328, and 13328.5.
Both fhe trial and appeal courts found in favor o} the teacher,’
observing that the intent of the State Legislature was certain}y

-

not to deny perﬁanent status merely on the basis of hours, as

27

opposed to days. Another early ca: : concerned the distinction

between day and night schools. The court ruled that such a dis-
tinction cannot be used to deny tenured status, pointing out
that there is no longer any question "that tenure in a junior

.
-

college district may be obtained by teaching in other than reqular

daytime ?}Asses on campus."28

The leading case_éh California is Balen v. Peralta Junior
CoZZ;ge Digtrict, if for no other reason than it is the only one

settled at the State Supreme Court.level.zg'

H. Pat Balen was
bontinuously rehired for four aﬁd‘one-half years atla community
college as an instructor in the eveiling program. His attempt to
orQanize other part-time instructors, purportedly to protect
their. interests, coincided with a notiée_pf nonrenewal in Décember'

1969. Balen brought action in court, alleging that his discharge

S |
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was4politically‘motivated, violating his First and ‘Fourteenth .
Amendment_rights, and that he was denied due process, since he
qualified as a probationary or perminent empioyee.

The Qalifornia Supreme’Court reversed lower court rulings
against Balen, holding that he was proéerly claggified as a
probatigdnary employee,.under Education Code-Sectisn 13334,

. even though he was a part-time instructor. Although he taught
merely forty per.ﬁent of a full-time load, he had been hired
prior to 1967 when Section 13337.5 was enacted, and the sixty
" per cent requirement for probationary status could not be
applied retroactively. Because he was a ﬁ}pbationary teacher,
the Court'found that Balen was entitled to pre-termination
notice‘and hearing, and because he was depied such notice and
hearing, it was "unnecessary to reach his constitutional claixns."30
The‘Court waé;;ied ineluctably to the conclusiqn that Balen_zas
a probatiohary employee when hired; and retained that_status
over the course of his employment."31 ‘
| . The case is of great siignifica‘nce because the Cours ruled
that Balen's continuous .gervice afforded him a 1egitimate
"expectancy of employment,”"” such that he had a propertfvinterest
in his part-time teaching position. Citing the U. S Supreme =
o

- ° .Court ruling in Szndermann, the California Supreme Court stated

-

+ that the; essence of the statutory classification system is

(’l

" that continuity of service restricts the power to terminate
. employment which the institution's governing body would normally
) .poséess.”32,_1n effect, as Fryer has pointed out, "the state

supreme court simply transcended the law, which seemed to de-

G
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fine 'temporary’ in terms of degree or level of contact with

the institution and settled on the concept of continuity of con-

33

‘tact as the contrélling criterion.” As the Court itself

stated, Balen‘'s "continuity oflsarvice wouid seem to indicate
the necessary.expectatioh of employment which the legislature

hhs sought to protect from arbitrary dismissal by its classifi-

cation sche;né.'a4

The Balen case did not settle the dispute over classifi-
L J

‘cation of part-timers in Califcrnia. Since 1974, seventeen
35

-~

" cases hake been argued in state courts.
.o N -
it was held that an instructor who had served three years in a

In Perner v. Harris,

full-time position and a fourth year in a part-time one was

36 The court further ruled that

entitled to part-time tenure.
Education Code Sectﬁpn 13337.5 should be taken in its entirety,

excessive reliance upon the fourth and final paragraph being A

g

unwarranted. Not .}1 céurts, however, have relied upon the
reasoning expounded in 8dalen and Fermer. 1In Warner v, ﬂorih
Orange County Community Collegs District, for example, a part-
time instructor‘Zas denied improved status, the Court staéiAq:
"with all aue respect to the appellate court, it is res;ectfully
submitted that the discussion in Ferner pertaining to Section
13537.5 is manifestly wrong and iﬁs érror should not be perpe~
tuatod.'37 'Rather than considering the section in its entirety, ~
the Court argued that the prepositional phrase introducing the
fourth patagraph--"Notwith;tandinq any other provision to the
contfary .‘. ."==-indicates that théJ;araqraph does not apply

to previous paragraphs, be}ng desidned by the.leaisiature to

insure Zlexibility in hiring for conmmunity colleges.

e *

Q ) o : . 2
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One calq*which observvrs hope will settle the issue once

and for all is Peralta chcratzan of Teachers, local i507 v,
Paralta Community College District. 38 The case has peen
appealed to the state Supreme Court and a decision is immirent.

In 1975 thé Aiameda County Superior Court ruled that
tenure be granted to.seven part-timers who had been employed
for three consecutive yvears, and that probationary status be
vgranted to five othar part-timers entering their second con-
secutive year of employment. The Court also ruled, however,
that part-time teachers could Se paid lower ;alaries than those
received by full-timers. Naturally, both parties were upset by
the decision and appealed.

The Appeals Court ruled that three of the part-time teacher?
hired before November 8, 1967 (the date Secfion 13337.5 was
enacted) shouﬁd be afforded regular status and retroactive pro-
rata pay, while nine oﬁhef part-~timers hired aftgr that date
should not be gr;nted these«penefits} The Balen case was cited
as precedent for granting tenure to the three teaéhers. With
regard to the other nine teachers, Qhe fourth paragraph of
Section 13%27 5 was todﬁd to have independent and ultimate
authority.

This decffion‘in the Peralta Pederation case is important
in twq respects. FPirst, in keeping with Balen, part-timecs
can aéhiave an interest in property through continuing service )
which cfoqtes an expectation of reemployment. Seéoﬁdly, though,

part-timers teaching less than sixty pef cent of a full-time

load can be repeatedly employed in a tempor@ry capacity.

»
24
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In escencoé there seems to be a conflict here between two
principles of apply%ng ;xoparty rights to teachers. The question
is whether degree of acrvic;’or aoncinufcy of service should
determine part-time faculty status. Should probationary and
tenured status be qrantéd according to the amount of teaching
load, length?of lerv{ce, or a combination of the two? Undoubtedly,
the California Supreme Court will have difficulty in devisinq a

solution acceptable to all parties.
i

Litigation in States Othar than California

One important point to remember jin considering these cases
is that there has been considerab.e litigation in California
precisely becaule state Statutes authorize some degree of pro-’
perty interest for part-time ‘eachers. Most other states do

"not provide such interes’ and consequentl;, in keeping with
the U. s. Suprd;e Court's decision in Rorh, there is little
litigation. ” -

However, there have been cases in a few states other than
Cnipfornia. In- the St#te Of washington, for example, four
'Lns;ructors who had been employed under one-year full-time con-

FAtracés waiving "all rights nokmally provided by the tenure laws”
sought.otatuto:} tenure and reclassification to full-time status,
arguing that public policy prohibited such gaivers.39 The
Court, however, stated that the waivers were valid, arguing
that the four were not "contractually oblig&ted to perform pll
the duties required of a full-time faculty appointee."‘? In
other words, the Court ruled that distinct di!terences exist

~

between part- time and full-time teachers, such that part-time
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_;}:vica may be inappropriate for purposes of tenure.

In Maryland; an appeals court recently ruled that where
(ntate coliege tenure ;cgulations apply only to full-time
zeaching positions or to faculty research positions, a person
serving half-time as a teacher and half-time as a counselor
is not eligible for tenure consideration.4l Similarly, in
New York, a plaintiff serving a dual temporary appointment as
yniversity professor and biréctor of Pediatrics at an affili-

42 The Court stated: “"We

ated hospital was denied tenure.
do not believe temporary appointments were intended to auto-
maticg}ly‘become continuing (tenured) appointments through
the mere passage of :ime.“43

. These decisions, obviously, are based on quite different
assumptions about part-time faculty property rights than the
decisions in Californi#. The difference lies essentially in
the strong statutory presumptions created in California. with-
out such presumptions, part-time teachers in other states find

it difficult to substantiate a legitimate claim to an interest

in property.

Pubitz Sohvol Jacisions Concerning Part-Time Teachers

In many states, court decisions involving the status of
publ%c school teachers might well gerve #a precedent for com-
munity colleges,” colleges, and universities. Public school law,
in this respect, is more advanced than university law, and there
are a large number of cases involving part-time or substitute
teachers. 1In cases decided during the 1930's and 40's in

California, Indiana, New Jersey, Oregon, Pennsylvania, and

20
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Wisconsin, time speﬁt as a substitute, éémporary, or part-time
teacher mﬁy not be considered part of the probationary period '
required for tenure, éven though such time might well amount to

over three-quarters of the number of days .in the full proba-

44

tionéry«period. Mere classification as a substitute or part-

timer, however, does not necessarily exclude a teacher from

45

attaining tenured ‘status. In Alaska, for example, a part-

tiﬂ% ﬁeacher was granted tenure after the Court concluded that

"no legislative intent to exclude a teaéher who works less than

fuli days is manifest from our study of the applicable statutes."46
The key seems to be the actual nature of the substitute or

femporary service. lThe fact that a teacher is designated a

"casual® substitups during part of his probationary period.ﬁill

not necessarily justify denying that teacher permanent status;

yet a substitute working sporadically and only when called upon

. hay not_ be coﬁsidered "regularly employed" under statutes making

no‘separaﬁe classificétioﬁ for part—timer; with respect to

47.

acquiring tenure. The case which set the precedent for se-

qﬁ;ing pag}-time'tenure in the public schools was Sherrod v.

43

Lawrenceburg School City. Denying the. State of Indiana's

contention that a teacher must be full-time to acquire tenure,

the Court concluded: -

N

‘There can be no merit in this contention. She was
not an occasional teacher, who taught intermit-
tently as a substitute or otherwise. She was a
regular teacher. The law does not require that
teachers shall teach every day, or every hour of
-every’'day. Such subjects as .art or music may re- -
quire fewer hours of teaching. This is in the dis-
cretion of school authorities. But appellant

‘-

‘ ' 4,‘
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was doubtedly regularly employed, teaching the
same subject a given number of days per month,

over a period of4years, and must be considered a
regular teacher. _

\

\
P \ '
It should be evident, then, that\there is considerable

variance in state laws and court decisions among the states.
In general, however, it would seem that as part~tiﬁe teachers
establish continuity of employment of a substantial nature,
courts will 1ikei§‘recognize more clearly established property
'interests in continued employment;

Postsecondary institutions would do well to bear this in
mind. All partétime instructors serving continuously- from one
semester to the next, especially those with a large teaching
load, might well mount a legitimate claim to property in their
job status. VYet local conditions, traditional campus practices,
statutory provisions, ddd contractual terms affect the level
to which part-time faculty rights to continued employment rise.
And, without sound polic?es, an institution may well find tﬁat

courts grént the validity of certain claims to permanent status

raised by part-time faculty members.
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COMPENSATION oF PART-TIME FACULTY

L4

© Compensation is A'centroversial issue because at some
-?nsti:utions, while permaneng e;rr-timo teachers believe they “
are entitled to pro{rata Pay and increased fringe benefits,
officials‘claim they simply cantot afford to pay these teachers
15 such a marner. The idea of "equal pgy for equal work" means '
that if part-timers work hayl £ the number of hours of a fulb~
timer, then they should reeelve half that full-timer's salary;
‘lf they work one-quarter thg number of hours, then they should
‘receive one-quarter the salary. Yet many part-timers are paid
a fiat hourly rate; which.ia less than the rate received by -
permanent, salaried emplqy€esg, In just%fying such policies,.
officials argue not only that costs for pro-rata pey are pro-
hibitive, but that part-tiMy jnstructors do not perform the.
same functions and dutres that full-time ones do, and conse-
quently should not receive the same compensation. Par}-tlmers,
it is argued, are not expeCled to engage lﬁigesearch or service
’ activities, nor are they equcted to partlelpate in departiMental .
or campus affairs on a regWlar basis. '
Despite the controverSiay mature»of this isgsue, comﬁen;a-
tion is not tonrested frequently in the courts. One reason for.-
this is that at many lnStztutlons clasgification as a proba-
tlonary or permanent emploYee statutorlly results in pro-rata
pay. Status, ihen, becomeS the OVerriding-iesue; because im-
proved status automaticallY meanS improved pay. Another reason

is that at all institutions a¢ whichfﬁart-timers are included

5
/
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in collective bargaining units, pay and benefits become a matter
for bargaining. 1In such instances, unit determination becomes
the key issue, and part-timers hope that by being included

within a full-time bargaining unit, their pay and benefits will

increase. ’

-
Fqual Protection Under the Law

The major rationale in demanding increased compensation,

as pointed out, is that part-time faculty members should re=

ceive "equal pay for equal srk." If, at a particular college,

part-timers do perform the same functions and duties that full-

‘timers do, the Equal Protection clause of the Fourteenth Amend-

ment can be cited in support of part-time claims.

Over the years, courts have ruled that Equal Protection
under the law affords broad and general relief agalnst all forms
of discrimination in classifying individuals, regardless of
the rights involved or persons affected. All clashificat}ons,
of. course, are not forbidden--merely those which are arbitrary
or uhreasonable; If -a law is enacted WhICh places a person
into a different classlflcatlon, there must be a basis for doing
8o, and this basis must have ‘some rational connection w1th the
purpose of the law. In other words, people must be differen-
tiated accordiné to'a distinguishable characteristic,'shch'as
age or sex, and there must be a reasonable‘purpose for differen-
tiating according to this characteristic. Furthermore, the
basis of any classification must be so drawn that those "simi-
larly situated; with respect.to the law are treated in a simi-
lar manner. 'For example, in an occupétion‘where sex is a valid
basié,gor classification, all mehbers of'aoy sex must be treated

30
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alike.

In an Equal Protection a;gumont, then, part-timers must
" show that clqlpitication'for pay purposes'into part-time and
full-time in*arbitrary“and unreasonable. 1If part-time and full- .
time' teachers are essentially alike, sharing the same charac-
teristics, qualifications, and abilities, performing the same
‘tunctions;‘duties, and activitiel,‘then paying part;timers pro-
portionately less than fuli-timars might wal constitute an
unreasonaﬁle and arbifrary employment practice.

The key question is whethqr part-time and full;time
instructors are "similarly situated." 1In California community
colleges, the answer would seem to be "yes.” 1In Balen, the
state Supreme Court stated’'that "a part-time instructor, unlike

the day-to-d;y substitute, genera}ly serves under conditions

50

compar&blg to those of his full-time counterpart,"” and in Los

Rios Community College District, the Educational ﬁmployment

Relations Board commented:

. +« . while differences do exist in the working con-
ditions of full- and ‘part-time instructors, their
job duties and responsibilities are virtually iden-
tical. In many cases, both teach -identical courses:
both counsel students in the same fashion. Both are
evaluated in a similar fashion, often by the same
people, andsfnjoy many of the same benefits and
privileges.

-

In other locations, part-time and full-time teachers are’
also considered similar in most respects. The Massachusetts
Labor Relations Commission, as shall be seen in the next“sec-
tion, recently ruled that at the ﬁniversity of Massachusetts
part—-time ?nd full-time faculty members were similar enough to

participate in the same collective bargaining unit.sz Similar

31
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rulings have occurred in such -tatél’al New York, Michigan,
Connocticut. and Montana. . |

Howover, in mAny jurisdictions, and e-pacially in four-
ycar inntitutionl, thoro do appear to be jreal distinctions be-
twnon part—timoru and full-timcrl. The NLRB, for instanog, has
stated: "We are now convinded that the differences between
full-time ahé part-time faculty are so sﬁbst;ntial in most col-
lages ana univoraition that we should not [include them within
the bargaining unit]. "s3 6ne member of the NLRB has even com-
mented that significant di!farences ‘between the two groups exist
in public-community colleges, as well as in private four-year

54

‘colleges.’ And, in Arkansas, one state official has stated:

It iB® generally true that part-time faculty are :

paid less for a course than would be the proportion ' -

of cost for a full-time faculty member; but their
respongibilities are limited--they are not expected .
to participate in institutional committee work, in
registration, and in student counseling otggr than

directly related to the course they teach. .

Iﬁdeed. anneth Kahn h&s argued persuasively that major
differences exist betweeﬁ part-time and full-time'faculty.56
Noting that both groups perform the same teaching and grading.
functions, hé adds thqx."full-s;me-faculty are generally expected;
to perform additional duties which may include counseling, ad-
vising, ahd registering majors in their department;‘participating
in departmental and school meetings; servipg on committees;”
proctoring examinations; maintaining fixed office hours; and
recommending candidates for degrees.“57' The difference in
horking:condrtions, he continues, "ranges from the workload
ana the availability of secretarial help and office Qpace to

S X3
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tho.availability‘ot tenure and the expectancy of permanent
omployﬁont.“se : - *

Because there il 80 little agreement on this matter, it is
difficult to see how one could substantiate the claim that,
for equal protection purposes, classifying part-timers apart
from full-timers is an unreasonable action. Furthermore,
regardless of differences or gsimilarities, a ﬁro:rata pay case
brought into court under the Fourteenth Amendment would prove
difficult for a part-time faculty pember to win. Quite simply,
-the court would in all likelihood employ the "rational basis”
test. | |

Generally, courts employ two "tests" to deflict violagtions

of the Equal Protection clause. A classification‘arising b
statutes or go?ernment re;ﬁlations is normally presumed valid
"if any state of facts rea;onably may be conceived in its justi-
fication," and for thisbpuqus? the ”rational\basisJ test is

\xsed. 59

This "test” requires only that the classification be
based upon real differences between the classes of people
affected, and that these differences be related in some manner

to the state objective to be'achieved.60 Usually, there'is a

" strong inherent presumption of constitutional validity by the

courts for the state action being challenged, and courts will

not usually invalidate the regulation if there is any con-

ceivable basis for justi?ying the classification. Thus, a
A

rather heavy burden of proof is placed Lpon the person chal-

lenging the regqulation, and most reguf?tions would easily "pass"

the "test.”

In certain cases, however, a more stringent "test" is.
applied. Whenever a classification is "éuspectt" or whenever

3R
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it is employed to limit constitutional rights, the "strict

scrutiny” test is used.. Suopcct'clalniticationl include r;co,
color, néiional origin, religion, aqd, inibqrtain instances,
sexX. In cases where this "test” is employed by a’court, the
burden of proof lhittl to the state, and the utate must show
.that there iu a compclling, not morely legitimatc, state
intorclt'involvod. Furthermore, the state must show that there
are ﬁb less harmful means by which thé same purpose could be
achieved. When "strict scrutiny" Ls apéliad, it ip extremely
difficult for the state to win its case.

Because classif;cation as a part-time faculty member is
not "suspdct," and because better pay and benefits age notf con-
stitutional rights, it would seem proper to employ the "rational
basis” test in deciding pa;t-time compensation cases. In such
a case, the institution would need merely show that:- in some
mannér part-timers are not equal to full-timers, while the par£~
'timeg would have to show that the institutional pay schedule

was arbitrary or irrational.

The PERALTA FEDERATION Case ¢

The only major case in which the Equal Protection clause
h;s been relied upon in deciding the'issue of part-time faculty
compensation ig the Peralta Federati;n case.61 The teachers'
union argued that "equal pay for equal work" is required by the
Fourteenth’Amendmbng}apd that, in most respects within the com-
munity cbllege district, part-timg and full-time teachers weré
equal. They had the same cmedentiafs, performed the same func-

tions ard dutiés, and taught the same classes.62 Furthermore,

the Union contended, the District's claimed poverty was irrele-

34
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vant in the face ~f the constitutional mandate for equal pro-
tection, and its ltatutory‘authority for setting salary rates
was overriden by the U. S. Cénstitution.

The District denied that there was any conflict withlthe
. Equal Protection clause, arguing that a "rational basis" for\ '
paying part-timers less than full-timers existed in that partQ
‘timers had less experience, limited cr ntials, and performed
fewer funotions. It was also argued‘t:g: the District's poor
financial status provided a "rational baais.“ Part-timers, the
District claimed, were needed in order to respond éuickly to
changing community demands; yet if full pro-rata pay were given
Lo all parﬁ-timers{ the District would be forced to abandon
many‘pf its classes and lose state funds based upon student™
attendance.

Without explaining its reasoning, the Court ruled that a
~"rational basis" did exist for paying temporary instructors less
than full pro-rata pay. The Union appealed this portion of the
decision. At the appeals court level, the three employees
aﬁarded regular status were éranted pro-rated ;ages as back pay,

and the nine other employees denied probationary status were

also denied pro-rata pay.

The "Substantial Rationality" Test

Some means for ba%aﬂcing the demands of part~timers with
the practices of institutions should be devised in order to in-
 sure equity and fair play cp both sides. On; such means might
be to invoke a third standard which seems to be evolving in
Equal Prqtection cases. This standard was first employed by

the U.-S. Supreme Court in‘'Reed v. <. . > The Court stated
B : ¥
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that classifications "must be rocsonablo, not arbitrary, and
must rest upon some ground of di!faroncc having a fair and
substantial rolation to. tho object of the' legislation, so that
all persons similarly circumstapccd shall be treated allko."s‘
The “rational basis" test is still employed in such a
case, but the coﬁrt inqﬁlrol much more lubntanuially into the
. relation b.two-n the clasni!Lcation and its purpose. Thil.

v standard, which might bc termod thc :ub:tantial rationality”
test, is'appealing because the burden of proof shifts to an
intormadiate‘ground between thos;‘dilé:iminated against and
the stéta. An attompt is made at balancing intereats.

Altho:gh the "substantial rationality” test has yet to be
uased with ragard to part-time faculty employment, it would
offer part-timers aﬁ,obportunity to prove -that they are
"similarly situated" with full-tlmera. and it would allow
institutions to Qhow'that‘their pay policia§ do, indeed, have
a "rational basis." One likely outcome under'tpis type of
"test,” which has been gsed most frequently in response to
allegations of sex discrimination, might be careful examination
of individual workload and individual compensation. Certain
individuals carrying a heavy load similar to that of a full-
éima instructor might be able to show a "rational basis" for -~..
claims to‘equal paf. Othgrs, with lighter loads, might fail

to do so.

Statutory Provistons Rélating to Part-Time Faculty Compensation

Unless part-timersvare successful in using the Equal Pro-

’

tection clause to claim pro-rata pay, state statutes and regu-

R \U
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lqtionu; or contractual agreements, effectively control salary .
provisions for part-time faculty. However, as has been indi-
cated, statutes and adminjstrative regulations vary widely from
one state to the aext. Many are silent on th; question of
part-time faculty cmploymont rights; othqu‘oxcludc parge=timers
either specifically or by definition. In HQQ York and Cali-
fornia, for example, tempcra;y appointments exclude a teacher
from receiving pro-rata pay. Part-timers serving in proba-
tionary or permanent positions, thouqh.‘do receive pro~rated
. salaries.®® 1n New Jersey, howevar. adjunct !acuitywaro paid
a flat hourly rate of $250 per semester credit hour.66
The same statutory lhconaistoncy is evident in the public
school sector. In states such as Ohioc, Oklahoma, or Indiana,
substitutes serving a certain proportion of the number of days
in a school year a;e eligible for probﬁtionary or permanent

contracts which, in turn, provide :or\lncreased bcnetits.67

Pennsylvania has established a maximum load, as well as an

68 In Vermont and west

hourly &alary. for part-time tea;hets.
virginia, pro-rata pay is provided for part-time and substitute
teachers, and in Florida, the salary of part-timers is in direct

69 In other states,

ratio.io the number of periods taught.

salary provisions remain a matter for individual school districts.
In most institutions of higher educaﬁion. salary policies

are established by institutional regulations or by contracts.

Unless such regulatiéns or contracts violate state statutes,

they have the force of law, and part-time instructors are bound

by them. . In this respect, institutional officials should study

their own policies and praétices to determine compensation for

parg{éime.taculty. : .
. . l’ .
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"
DETERMINING PART-TIME PACULTY UNIT
S8TATUS IN COL&‘FTIVI BARGAINING .

One of the most pQFploanq issues faced by labor boards
dealing with institutions of higher education is that of deter-
mining the appropriate bargaining units for various classes of
pro!cnuton;x emplqyecs. The unit status of "regqular® full-time
faculty seems to have been largely settled, but that of part-

i \ (&e:»taoulty; departmental chairmen, athletic coaches, visiting

. and llbrarianl has not.

The signl{icance of proper unit determination cannot be
overemphasized *‘A unit in which members do not share the same
interests can lead only to chaos and confusion at tya bargainirqg

table. As the NLRB has stated in Xalamazoo Paper Box Corporation:

In determining the appropriate unit, the Board de-
lineates the grouping of employees within which
freedom of choice may be given collective expres-
sion. At the same time it creates the context with-
in which the process of collective bargaining must
function.. Because the scope Oof the unit is basic

* to and permeates the whole of the collective bar-
gaining relationship, each unit determination, in
order to further effective expression of the statu-
tory purposes, must have a direct relevancy to the
circumstances within which collective bargaining
is to take place. . . . For, if the unit determina-
tion fails to relate to the factual situation with
which the parties must deal, efficient and stable 4
collcctiv,obdrgaininq is undermined rather than

fostered.

Collective bargaining statutes normally allow labor boards
~ansiderable authbrity in determining the proper bargaining
unit. Federal law, for instance, pornits.the NLRB to rule on
whether a unit should be industry-wide, company-wide, or res-

tricted to a single plant or department. Furthermore, labor
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boards do not have to select the beat or moast appropriate unit;
they merely need to decide whether a particular unit is or is
not "appropriate.® -

K~ Neither the National Labor Relations Act nor state collec-
tive ‘bargaining statutes provide “specific guides to ald the
Board in dauornininq whother in any given case an ‘employer
unit, craft unit, plant un:t, or subdivision thereof®' is appro=

71

priate.” However, in decisions over the years the NLRB "has

itself developed a central principxa and rules for unlt deter-

\
-2 ror the most part, thlu principle and those rules

mination.”
have also been adopted by labor boards in the various states.
The “central principle” alluded to is that of dommunt 2y
vf intareaes, ‘As the NLRB has declared, "Pirst and foremost is
the principle that mutuality of interest imn wages, hours, and
working conditions is the prime determinant of whether a given
group of employees constitutes an appropriate unit.” -73 Xh
other words, a unit is considered appropriate if all maembers
share similar duties and interests and constitute a homogeneous
whole. *
Standards employed to decide whether “community of in-

terest” exists in any particular situation include such factors

as the similarity in duties, skills, and workinq conditions be-

tween two groups of employees. A board will also consider any
previous or existing bargaining history, as well as the extent
of organization, in the industry, company, plant, or other unit.
In cases where either one of two units may be equally appro-

priate, the desires of the employees are taken into account.7‘
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:arzgégann Deateions Comoerning Fari-Time Faosu!ty

In deciding the first casus involving unit determination
of part-time faculty, the Mational Labor Relations Board, as
well as most state labor boards, relied upon warlier decisions
relating to part~time employment in industry. The U. 8. Sixth
Court of Aupeals has eloguently swmmarized the position of the
NLRB regarding part-time unit dotermination in the industrial
séctor:

che Buoard hae eotabliished 1 polivcy of inosluding roju-

Lar part-time produstion employeca tn a bargsining

wntt with fulletime produciion employeee. . ., . The

teste uved by the Joard are whather the pari-time

employeed work at regularly aasefgned houre a sub-

stanstal number of hours each week, perform dutfes
einflar £ those of Full-time employece, and share

the aame supervision, working vond{:isne, vages and

Jringe benefite. . . . ¥here theee factors exist,

the Joard hae held tha: parz-:ime employees have 2

2ommunity of intarees with the full-time smployaes

and sufrliadens in:a,g:: to enctitle them o bha in-

Qouded fn the unice,

Relying upon this poiicy, t@q NLRB included part-timers
within the full-time bargaining units in the first cases in 1971

I's L
involving faculty collective bargaining. In two cases at Long
Island: University, . #. Post Center and Brooklyn Cencter, the
Board spoke of "well-settled” principles in the irdustrial
sphere, and stated that it coulg find no "clear-cut pattern or
‘practice of collective bargaining in the academic field™ %o
cause it to modify such principle:.zs These principles, the
Board continued, should not "prove to be less reliable guides
to stable collective barqaining™ in education than in labor

77

relations. The Board did admit that there wore differences

between part-time and full-time teachers at Long Island Univer-

19
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sity, yet such differences.were deemed to be minimal: "[Flull-
time and adjunct faculty [are] professional employees with common
interest who together constltute a unit appropriate for collec-
tive bargaining. “78 ° - .

Part-timers were 1ncluded within full-time bargalnrng
units in two subsequent cases: Fordham University and Univer-

79 With New Hapen, the precedent of -including

8ity of New Haven.
part-timers in full-time units was‘fairly well established, and
further ﬁLRB rulings cited the case. The Board did notev how-
ever, that if all parties stipulated to exclude part-time faculty
from a unit, then the NLRB policy would be to exclude them._8O

One questlon not resolved in these early cases was that of
what exactly constltutes "regular part- tlme" status for faculty
members. In Univeraztyqof Detro¢t, the Board attempted to pro-

vide a solution.81

o .

Inclusion wi ’n a full-time unit was extended
to Law Schoolffaculty and a formula was devised to determine
eligibility. In effect, all part-timers carrying'one-quarter
or more. of a full-time load‘(in credit hours per semester) were
-defined as "regular part-time" faculty memhers. The same formula

' was applied in'subsequent NLRs decisions, such as Manhattqn
College, Tuaculum CoZZege$ and Catholie bniuersity.az

.

Recent NLRB Dectstons Concerning Part-Time Faculty

Part-tlme faculty members are not part-time 1ndustr1al
Qorkers, as the NLRB. was to learn thehhard~way. Unlversity
officials were Unhappy with including part-timers in bargaining
units and petitioned the Board to review its position. Finally,
it did agree'to conduct a consolidated oral argument{83 This,

f- it admitted, was "the- result of arguments and contentions ad-’

[}
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vanced by the parcies in this and othe;~pending cases as to the
function, nature, and.character of part-time faculty members,"
as weil as by ”the‘Boerd's-inability to formulate . . . a satis-
factory standard for determini;g the eligibilitylef adjuncts in
Board elections.."‘84 |
After hearing oral arguments, the NLRB totally reversed its '
position withrrespect to part-timers in ﬁhe landmark 1973 case,
New York~University,€5 Noting that "this.issue has been raised
before and . . -. has’copsistently been reso%ved in f#vor of in-
clusion,” the Board admitted that it had committed an error.
"After careful reflection,” the NLRB stated, "we have reached
the conclueion that part-time faculty do not share a communit&
of interest.with full-time faculty and, therefore, should not be

. included in theysame’bargaining unit.”86' The Board went on to
add: "We are now convinced thaf the differences between full-

- time and part-time faeulfy are so substantial in most colleges
and uniQersities that we should not edhere to the principles
announced in the New‘Haven'case.”87, ’

~The prime determinant.for an,approgtiete bafgaining unit,
the Board stated,” is "mutuality of interest in wages, hours, and

n88 Part- tlme and full- tlme faculty at New

working conditions.
York Unlversity, however, did not share such "mutuality" because
of dlfferences in four major areas: (1) compensatipn{ ‘2) par-
ticipation in unlverSLty governance, (33,eligibility for tenure,
and (4) working‘conditions; Part-timers were paid less than
‘full-timers,“received no fringe benefits, and ‘were ;neligible

'for tenure. They did not participate in departmental affairs

and were excluded from both the University Senate and the Faculty

4 )
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Council. Finally, part-time teachers had no responsibilities

besides instruction, and th®jy primary interest (and income)
' . ’ . X \ .
lay outside the University- Because of such differences, the

‘NLRB concluded“that'part-timers and full-timers should not be

-+

groupes together:

We should not endangeX the pOtentjal contribution

which collective bargalnjng may provide in coping ~.

with the serious problémg confronting our colleges

and universities. by imProper unit determinations.

In our judgment, the dgToyping of the part-time and

full-time faculty into § single bargaining struc-gq
- ture will fﬁpede effectiye collective bargaining.

Almost all cases brought pefore the NLRB since the New
York University decision haVe excluded part-timers from full-

time units.90

.Howevef, thery have been a few, rare instances

in which the Bosrd felt that éartftimers should be includéd.'

In kend&ll College, for"examble;uit was established that two
typeé’of part-time teachers Were employed. One type was employed
strictly on a temporary basiy, while the other was given full-

time pro-rated contracts. The first type was excluded from the

91 In

full-time bargainiwg unit, Put the second was included.
Cottey Junior College, the Bogrd was faded\with a situayion in

which full-time administratOrg also served as part-ti instruc-

tors. The Board included theny in the ﬁnit, declaring that they
served as "full-time dual fuhgtjon employees," and consegquently

shared a "community of interﬁst"‘With regularly employed full-
. ) o '
time faculty.gzr

It should be evident, thep, that though the NLRB has deve-’
loped guidelinés to exlude Part-timers, these are not applied

aufomatically. As Peter Walther, a member of the Board, has

L]

commented:
[
Q . : J . . 4‘0
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- The lesson to be learned . . . is that NYU )
will not necessarily be applied automatically to
exclude part-time faculty members from faculty .
* - * bargaining units. The greater the role you give
_ - part-~timers in the daily functioning of the insti~
tution, and the greater their participation in
university-provided fringe benefits, the more -
likely it is that they will be found to share a
community of interest with their full-time col-
. leagues sufficient to jus§§fy their inclusion in
-a single bargaining unit.”° . o

State Labor Board Decisions Concerning Part-Time Paculty

Faculty colleétive"bargéining by public institutions of ~
higher education are:controlled by statg:labor béards. With
frespectvto the parfiiime‘unStion, there ﬁas’bgen considerable
ihconsis£ency‘frpﬁ one jurisdiction to another. Partly this is
the result of different emplofhent conditions in different loca-
tions, and'paétly it can be attributed to the uncertainty with
which the NLﬁB has dealt with~the issue. . _
This inconsistgﬁcy_is exemplifibd in sqvéral rulings by the
Ne\;r York State Publ,i~c Empl*ment Rel&t"igns Board (PE.Ré) "conéerning
the'City_Universié} of'New;Yorﬁ (CU&&) and the State University '
- of New York ‘(SUNY);.94 : ‘ ) o
At CUNY, éart-timers were excludéd from‘a full-time unit
in 1968. "The PERB Director of Représentatidn deélared: "I felt
that -the hﬁjor differences in important térms and conditidns of
'employment_creafe a sharp conflict of.interest which mandate

0195

separate rep:esehtation. This decision.was‘hpheld by a three-

'man'board, which commented: o

-

- We believe that differences between faculty-rank-
status employees and non-anpual lecturers-~-whether
they teach more or less than six hours a week--are

,of sufficient magnitude to preclude their being '
pIaced in the same negotiating unit. Faculty-rank

- status personnel are all permanent staff in that

_' r o ’ 4%
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they are tenured or hold positions leading to tenure.
Non-annual lecturers, on the other hand, are appointed
and reappointed for only one semester at a time.
Faculty-rank-status employees receive many and various
fringe benefits, the cost and value of which are con-
siderable. Non-annual lecturers, on the other hand,
do not receive these fringe benefits. Faculty-rank-
status personnel exercise important responsibilities
regarding the operation of the University by their
service on departmental committees. Non-annual
lecturers, on the other hand, rarely serve on depart-
mental committees. Faculty~-rank-status personnel
have their primary personal commitment to the City
University: non-annual lecturers, on the other hand,
are likely to be full-time high school teachers .
working at the University at night, or businessmen,
accountants, lawyers, or graduate students whosg6
primary professional commitments are elsewhere.

At SUNY, howevef,la single unig'for the entire professional
sfaff-was‘approved by”PERB. Even -though none of the parties had
fequested‘it, 2000 part-time:é were included in the 16,000

" employee unit.

This'inconsisten&y within one jurisdiction is also evident
in reQiewing #wo cases;dgcidedlby the Michigan Employment Rela-
tions éé&ﬁiggigﬁ“iﬁﬁiﬁﬂian 1972. At Wafhe State U?ivérsity,

all paities étipulated‘thgt adjunc&gfaculty should be’excluded
from the bargainihg ﬁniﬁ,"aﬁd this stipuiation waé accepted'by'
‘both the in;tiai.trial examinef and MERC itsel£.%7 At Eastern
Michigan University, the governing .board wante&)to exclude part-
timers, while the inion wanted to includé them. The trial
éxamih;; ruled to e;clude the part-timers, but this fuiing was
revéraed~by the Commfssion,'which asserted that ﬁcommunity‘of |
interest” was e&identrbetween part-time and full-time faculty:ﬁ
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Lecturers have common intellectual interests with.
faculty members whose teaching work they supplement.
‘Certainly they share a community of interests towaid
.the student's development. Since the functions of
the lecturers are not dissimilar in terms of the
educational process, from those of the faculty mem-
bers and staff counselors, we conclude that the
similarities of functions require anclusion ‘of the
lecturers in the bargaining unit.?

Although rulings are inconsistent among various states,
public labor boards are more likely to include part-timers
than is the NLRB. 1In at least nine states, part:timers have

99

been included: In Wisconsin, for example, the Employment

Relations Commission has stated that any teacher employed,
regardless of the number of hours worked, has an interest in
working conditions. In this respect, regular part-time teachers

100

are included in full-time bargaining units.: Indiana and

Montana have established rulings that part-tjmers- may be in-

cluded, provided a "community of interest” is'evident.1°1w

Thus, "irregular“ part-timers, "casual” employees;vor evening

,teachers might be excluded, and "regular" part-time instructors

included.loz'

Two recent cases are highly significant. .One, involving

- the University of Massachusetts, is important because of the

t

'slengthy and persuasive arguments advanced for including part-

. timers in four-?ear‘institutions. The other, involving a

‘California community college,lcould‘greatly improve part-time'

faculty employment rights in a state notei for its proqressive

attitudeslcoward part4timers.

The UNIVERSITY OF MASSACHUSETTS and LOS RIOS'Dectstons

| At the University of Massachusetts,vthe Massachusetts

Labor Relations Commission (MLRC) 4de1iberated for two years--—
’ 6° ‘ .

-
e
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the longest heariné ia‘MLRC history--to determine unit composi-
tion and in 1976*ruled that all part-timers who had taught at .
least one course for three’consecutive semesters were eligiole
for inclusion within the full-time unit.103 Part-timers, it was
found, shared "community of interest” ﬁlth full-timere at all
branch caupuses of the University.- The Commlssion speclflcally
noted that its ruling was contrary to the NLRB decision in Mew
York University. Yet, point by point, it was shown that "com-
munity of interest" did exist with- respect to. three of the%four v
guidelines eetablished by the NLRB: A(l) compensation, (2) par-
t1c1pat1on in unlver31ty governance, and (3) working conditions.
Part-tlmers performed the same qualitative duties as full-timers
' ==the only difference belng "quantitative"--were paid a frac- |
tional proportion of a full-time salary, and received essentially
all fringe benefits.104v Although unauthorized to sit on.the'

University Assembly or Faculty*Se ate, part-timers did particl-

pate ln governancev at -the depar ntal and college levels.
Furthérmore,.accountability progedures for both groups were
subStantially the same. The.o ly major difference between part-
time and full-time faculty related to the fourth criterion‘set by
the NLRB: ,eligibility for nure. TheiCommission stated that
tenure was not a true lndi atlon of - community of interest."

~ Quoting Member Fanning's dissent in New York Unzverezty, tenure

was defined as "no more han a measure of continuity of interest,

at, not whether such interest ex:.sts."los

and an extreme one at
. The most cifficu t problem facing the MLRC was not whether
to include or exclud part-timers, but that of "draW1ng the Llne

for exclu?ions‘of that portion of.the part-time faculty who do
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"* "~ not share a community of inferest with the remainder of the

o faculty..'lo6 Ind;Fd, the,tommiasion claimed that "a complete
description of the terms and conditions of all part-time faculty
membévs employed by the University would require a treatise.” 107
As noted. the problem was resolved by excluding part-timers who
had not taught at least one course for three consecutive semes-
ters. This decision was based upon "the reasonable expectation
that persons who have taught with the above-described regularity
maintain a sufficient and continuing interest in thHeir working’
conditions to warrant their inclusion within the\unit.”"'o8

The question of.part-time faculty collective bargaining

rights is a matter of great concern in California because of the
large number of part-timers employed in that state. Because
they outnumber their full-time colleagues, it‘is,feared that -
part-timers might completely dominate‘faculty unions, dis-
‘rupting negotiations and demanding salaries that institutions
simply cannot meet. The issue is so important that ia the
Spring of 1977 a Hearing Officernreleased a decision concerning
part-time unit determination within the San Joaquin Delta ‘
Community-College District without even waiting for the Cali-
'fornia Educational Employment Relations Board (EERB) to set

109 Part-timers serving more than two.

4
semesters within a three-year-piriod were included in the full-'

time unit;KxThe Hearing Office

ferences exist between‘community college ‘and university teachers,

precedent for the case.

declared ‘that distinct dif-

so that thée NLRB's New York Unzverszty decisiog'is inapplicable

at the community college level. }

- " i
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In June -1977 the EERB issued guidance on this controversial

issue with release of its long-awaited decision concerning the

/ | . 116

Los Rios Community College District. The Board ruled'that

all part-timers wﬁo taught classes for an equivalent of three _
of the preceding six semesters should be included in the faculty
bargaining unit. Part-time and full-tifie faculty, the »EERB
stated, sha;ed nearly identical job qualifications and functions,
were hired in the same manner, participated in the same faculty ;

organizations, were afforded similar benefits (with the notable -

A

exception that part-timers were ineligible for tenure), and °

were committed to the same institutional environment.

) Noting that this decision was contrary to New York Uniﬁer-

sity, the EERB commented:

We do not find this' approach applicable to the
context of California's community college system.
The NLRB cases deal with four-year universities
which place an emphasis on research and writing not
found in the community college system. The com-

'munity colleges are primarily teaching institutions -
"which offer instruction through the second year of
college._. o .

We fin&‘significant distinctions between the
facts in this case and those in ¥ew York University.
Unlike New York University, the compensation of
part-time faculty here is directly related to that
of full-time faculty. . . . In addition, part-time
faculty participate in the faculty governance func-
tions of the colleges in the sate manner as full-
time instructors by serving in the faculty senates
- and on various advisory committees. . . . Finally,
while differences do exist in the working condi-

tions of full- and part-time instructors, their job 111
duties and responsibilities are virtually-identical.

As was the-case at the University of Massachusetts, three of

the four guidelines established in Neu York Unzverszty were held

to be inapplicable. The fourth guideline, eligibility for tenure,

v Y
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was not considered a pignibicant factor bécause the qnestion'

‘of part-time faculty classificagioh'has not yet been completely

resolved by california courts.
»

of coniidérhﬁle Amportance in both of these decisions, Los

: Rios and University of Massachusetts, is the fact that continutty

of service, not queZ of service, was the basis for determining
eligibili£§lfor unit inclusion of part-time instruttors. As
appears to be the case .in court decisions concerning part-time 
clagsification, leﬁgth of service may be a more important factor
than degree of workload when considering part-time faculty

employment,rights. As thé.EERB commented in Los Rios:

N \

While most jurisdictions, have approached this tick-
lish problem by looking’ to the percentage of full-
time hours taught by part-time faculty, it has not
been a particularly satisfying solution. Rather,

we think that persons who continually, semester

after semester, teach in the community college have
demonstrated their commitment to.and interest in

its objectives. It seems.unlikely that persons who 7
have only a minimal interest in the community .col-
lege wiii continually seek or obtain employment
there. e ' ) .

Separate Bargaining Units for P&rt-Time Faculty

iﬁ cégég where part-timers have been excluded from full-time
bargaining units, there have beep5§£tempts to brgaqize separate,
part~time f;cﬁlty units; In some}cases,-sepafate units have-been

approved -by state labor boards. ;In Wisconsin, for example,” pub-

‘lic ‘school substitutes constitute a separate unit, and in M¥Ssa-

chusetfs separate units a proper for evening t .ners whd teach

'adults, gfe paid lower silariés than othe:‘ggachers, and who

lack the substantive and procedural bénefgfs accorded "regular"

teachers.1!3 In other cases, separate units have been prohibited.

50
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At the Community College of Philadelphia, for example, the
Pennsylvania Labor Relations Board (PLRB) ruled in 1976 that

part-time instructors do not constitute a unit upprbpriate for

purposes °£_222;8981Ve bargaining.11‘~ '
Goddard College is tha only publ{shed case in which the »

National Labor Relations Board has addrasséd thé issue.lls The
Board dotermined*that there was insufficient "community of

‘v
interest” between part-timers themseluee to warrant establishing

a bakgaining unit. The NLRB concluded:

« « .« the recdrd establishes that these employees
are different heterogeneous groups of people whose
only common identification is their part-time work
for the Employer. 1In our view, such an identifica-
tion, in light of their different wages, hours,
responsibilities, locations, and conditions of
employment, does not establish a community of in-
terest gufficient to warrant their beiig grouped
together in a single bargaining unit.

Separate part-time bargaining units, then, are likely to

be approved only if "commmity of interest® is established among

various part-timers at any'particular institution. Similarities

and differences will -be taken into account, and part-timers must
demonistrate that they share the same functions, duties, and

workingvcdnditions.

~

Fair Ripﬁcccntation_“- } .

Unit determination is a crucial issue in many locations
bccauio it offers a .means for securing betteivwogking conditions
for parf-éimo employees. Within a bargaining unit, part-timers
can ask that job status and pro-rata pay become items for nego-

tiation. 1In qgfect, a bargaining unit becomes a channel thgouqh

91
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which part-timers as<ect what they feel to be their rights.
This is especially tr-ue who:i ;h‘i: numerical strength allows
them a fiqnificaht voice in union affairs. 1In such inst.'.-es,
+»  they may be vigorcusly opposed “y full-time teachers and insti-
tutional officials. :
- In other instances, however, bargaining units.will con-
"lint largely of full-timers, andkpart~timera may feel thcg are
. not being fairly treated. An aggrieved par:-time teacher might,
of course, take his caQe to couzg, but sufficient facts to'aup-.
portﬁtho case will hive to be marshalled. fﬁ%thcrﬁorc, the‘bq;-
deh,of‘proqf will undoubtedly be against %;,: teacher. As the
. S. Supreme Court has ruled: .
The complete satisfaction of all those who are rep-
resented is hardly to be expected. A wide range
of reasonableness must be sllowed a statutory bar-
gaining representative in serving the unit it rep-
resents, subject always to complete good faith and
honolfx7o£ purpose in the exercise of its discre-
tion.*+!
In ﬁ*ca;e involving a Detroit public school substitute in
1967, it was alleged that to incroasg fpll-t}me salaries each
year without also incroal{nq substitute salaries ahod;d hostility
by the union toward substitutes. The plaintitf contended thaﬁ
_such disc~iminatory conduct*xﬁountod to a violation by. the union
-of the duty of ;fair raprésontation." The court disagreed, how-
ever, ltatinq.that "absent a showing of bad faith, arbitrary or
dilbg}minatory action, ot fraud, the Union has complete discretion
to n;gotiete contracﬁl in-the interests of the nembe;s as a |

118

. o
whole."” The Court concluded that "to allow every dissatisfied

person to -challenge the validity of certain contracts without

~
D o J -
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showing a t}ronq indication of a breach or the duty to fairly
represent would crsats havoc in the field of labor law, ~119
The .principle of' "community of interest” becomes highly
significant in this respect. Certainly, the number of part-
timers within a particular unit will influence the types of
- issues that are negotiated and the extent of employment rights
established. However, if a unit is izuly appropriate, and if
- "community of interest” really oxist;, then disputes between
part-time and full-time faculty might be infrequent and settled
in an amicable fashion. At least, such is the ideal. ‘ ‘

R L 1
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PART-TIME PACULTY, THE LAW, AND INSTITUTIONAL POLICY

*
-

The three issues discussed in this paper--status, compen-
sation, and unit dc:crmiqatioﬁ--are interrelated and decisions
in one area have consedqUences 1n‘another. As part~timers gain
.propcrty rights and better pay and benefits, théy will be in-
creasingly included within collective bargaining units. The
;orc they are classified and compensated in accordance with
full-time faculty, the more certain it will be that thgy shareﬂ
“community of. interest®™ with thcse full-timers. The reverse
holds true as wnl{-~inclulion within a unit provides part-timers’
witﬁ 4 peans and rationale for acquiring tenured status and pro-
rata pay. The factors relied upon to determine "community of *
interest” can also be used with respect to status and pay.
1f working conditions are virtually identical for both part-
time and full-time faculty, it can be argued that both groups
share an interest in property. Similarly, it can be argued
that identical working conditions should confer identical (or
- pro-rata) pay schedules.

Because these issues are interrelated, policy-makers at
{nltitutions of higher education must be aware of legal prin-
ciples, state statutes, regulations, court decisions, and iabor
board rulin;; concarning part-time employment. 1Indeed, policies
must roflect sucp awareness. In order to maintain ﬁaximum:
flexibility while assuring fair and equitable treatment of part-
time employees, institutions might well need to review their

programs and employment policies.
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The Impaot of Court and Labor Board Decisions Upon Part-Time
Faoulty Poliotles

 To determine the impact of court and labor board decisions
upon policieé at postsecondary institutions, twenty-seven col-
leges which had been involved in legai disputes concerning part-
timers were éuestioned. Each institution was asked o comment
on the impact such disputes may have had on: (1) academic
planning, (2) acédemic programs, (3) personnel policies, and
(4) budget.

Nineteen replies were received. Of.these, sixteen reported

that court or labor board decisions hadvhad either negligible

120

or no impadf upon policias. Such responses would Seem to

indicate overwhelmingly that legal decisions pertaining to part-

-time faculty do not affect institutional policies. Such an

assumpéion, however, is misleading. First, many of the decisions
have been handed down only during the past two or three years,
and ample time has not yet elapsed to truly determine any impact
upon policy. Secondly, of the four California community college

districts responding with respect to decisions involving status

1

or compensafion, all four noted that any real impact upon policy

.

will come only after the Peralta Federation case is decided by
the state Supreme Court. As one official commented,. "The Peralta
Case now before the California Supreme Court is likely to be an
entirely different matter, with major impliéations affecting most
community college districts in the state."

Thirdly, of the nineteen responses, seventeen were from

institutions involved in unit determination proceedings. Aall

’

but two reported no significant impact upon policies. Seven,

-

hbwever, indicated that such was the case because, after the

5,



50
labor board had ruled, their faculties had voted to select new
I

bargaining agents, reconstitute bargaining units, of not engage
in collective bargaining. Three other institutions reported
that the labor board decisions had been appealed, and that the
cases were pending in court. One institution wrote that any
reply would be inappropriate, as the institution was currently

™
too few part-timers were employed to accurately assess any im-

~-nvolved in negotiating a new contract. Another stated that

pact. Finally, two institutions reported minimal or no impaot.
Because of such replies, it is reglly not possible to determine
how labor board rulings have affected institutional policies.

Those institutions indicating that legal decisions did
have én impact upon policie= weit all California tommunity col-
leges. The major impact, as reported by these institutions, has
been greater control cver the use of part-time faculty. Essen-
tially, theée community colleges suggested, part-time faculty
use cao bevcontrolled by (1) reducing the tééching load to\such
a perceﬁtage that, under statutory provisions, probationary or
"permanent status cannot be achieved, and (2) by replacing part-
time faculty in so far as possible with full-time faculty.

Two of the colleges stated that the& had "restricted all
part-time instroction to 40% or less of a full-time load," as
. any higher percentage "could create regular status for that
employée." - The other two coileges did not list specific per;
centage limitations but indicated that such limitations might
be used. éegarding the second option, all four institutions ™

‘reported that court decisions have resulted in a "change in

DAY
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L scheduling patterns}bf full-time employees which permit the

use of reqular instguctors in some areas where.part-fime in-
| . .

structors were utilﬂzdd in the past.” As-one president noted:
| .

. }
!

I believe that the college should make every
attempt to f£fill full-time positions because there
- is no real saving in dollars with many part-time,
and I believe that instruction overall is better
for students with full-time positions rather than
many part-time positions. fThis is not always the
case and in some disciplines we must use part-

time faculty.

~

General Implications for PoZiay-Making =

‘Although the impact of court and labor board decisions
upon policies has been miniﬁal to date, it migh@ well be con-~
'iiderable in the future. This is especialiy tr;e in states
such as California where pending decisions may completely alter
‘current+ patterns of part-tine faculty uée. For this reason,
decisibn-make,s at institutions of higher education shouldlré-
view pheirlpolicies and révise or rewrite them as needed. The
following points should be taken into consideration.

(1) Policies relating to part-time faculty employment are
P né;essazy at most institutions. Thosé colleges not having such
policies should consider drafting them. The policies should
_ specify procedures for hiring, classification, compensation,
émployment, working conditions, and dismissal of part-timers.
(2) Although written poljcies may be required, rigid and
uniform regulationg for all'part-time faculty members are not
necessary. Instead, flexibility ;hould be strived for. 1In
.. thig respect, ig ismﬁuggested'that not“only must there be
different policies at different institutions, but that within

'
any one institution, there might be different policies for
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different types ofﬂpért-timars; For example, a college might
have one policy for those f;culty memﬁers classified as perma-
p;nt part-timers, and another for those classified as temporary
part-timers. After all, if part-time instructors are hired for

the flexibility they provide to an institution, then that in-

stitution should treat them flexibly.

(3) .Policies must also be drafted in compliance with any
statutory or administrative provisions of the state in which
the institutign is located. Long-standing practices in employing

part-timers musgt be examined to determine whether they are legal,

sound, and serve the best interests of both the institution anu

part-time teachers. For this purpose, institutional regulations,
faculty handbooks, and other pertinent documents should be con-
sulted. Written and oral contracts must also be reviewed.

(4) Selection procedures for part-timers must be specified.
One of the first questions an institution must ask is how many
types of part-time facﬁlty are employed. If an institution fears
that tenure aﬂd pro-rata pay for part-time personnel might pose
a serious threat, it éhould establish guidelines'list;ng‘thé-
maximum extent to which teaching will be provided by part-time
faculty. Limitations might be imposed according to the different
types of part-timers actually employedﬁ For example, the use
of part-timers hired solely because they provide a cheap and
expendable labor pool might be restricted, while the use of
part-timers hired because éf their special e#pertise in certain
subjects might be expanded. 1In other words, the purpose for
which part-time instructors are employed must be re;iewed, and
administrators must recognize that some part-timers may contri-
bute to this purpose, while g%?ers do not.

-
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' (5) ﬁith respect to selection procedures, a dqlloge should
decide whether part-timers are hired by the same process as
full-timers, and whether these part-timers need to be as quali-
fied as their'full-time ¢£11eagupl. Perhapq,.drawing upon the
. analogy just used, part-timers hired to provide institutional
" flexibility shouid be fully qugiitied, while it may be inappro-
priat. for those employed'to provide special expertise to be
“Ycredentialized” in the standard, academic manner. Regardless,
it should be remembered that the qualifications of part-time
instructors are taken into account by labor boards in deger-
mining ‘"community of interest."
| (6) Institutions should also decide’whether part-timers.
are to be employed on a yearly, term, or course basis. Certainly,
this will have an 1mpact,upon whether courts grant part-timers
tenure rights. One answer might be to employ strictly tempo-
rary part-time teachers o6n a strict}y tempofaryl(or course)
basig, while providing annual contracts to other types of part-.
time teachers. However, all part-time personnel should be in-
formed of their employment rights when hired. 1In f.ct, in-
service training for newly-employed part-tiﬁers, as wel} as

faculty handbooks specially written for part-timers, is highly

desirable. .
(7) As noted, different types of part-timers deserve dif-

ferent types of treatment. An important part of any policy,

then, must be the proper classification of part-timé faculty

personnel. Part-time teachers with continuous service of a

substantial nature might well be granted tenure Sy”courts whether

or not such tenure is provided by the institution. To forestéll'

any such possibility, colleges should astablish firm guidelines
S S .. ' . 59
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on how different types of part-timers can achieve probationary .
and permanent status. S: 1 guidelines should be based upon pur-
pose of employment, ldndth of service, workload, type of con-
tract, and commiemoqt to the institution. Those indiviguals
actively involved with the institution, whether they be full-
time or p&rt—timo, should be afforded job status and security;
those only peripherally invqlved may not requi;e such status
and security. The preéent situation in California is instvuc-
tive in this regard: part-timers continuously rehired and
teaching more than siity per cent of a full-time load are
,;1igib1e for contract and regular status. In fact, many com-
munity colleges rest:ict part-time teaching to no mofe than forty
per cent in an effort to preven: part-timers achieving:tenure rigﬁts.

(8) Provisicns for the cuupensation of part-tine faculty
must;pe reflected in institutional policy. F.y schedules and
'eligibility for fringe benefits should be establisheu:. Gene-
rally, if part-t:iiers perform basicaliy the same functions as
full-timers, some form ur pro-rata pay should be mace available
to them. A court might well do this, if an institution does not.
If part-timers do not perform the same functions as rFull-timers,
it should be determined what per-entage of full-time functions
are performed, and pay rntes should be adjusted according;y.
For example,>if full-timers spend seventy-five per cent of
their time teachinc and twenty-fiye p2r cen: conducting research,
while part-timers are expected only to teach, then pro-rata pay
might be established at seventy-five per cent of a full-time

workload. Thus, in rzlation to full-time salaries, part-time

pay might be adjusted as follows: if, or a yearly basis
60
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the fnll-timo teaching load in contact hours equals 30, and
the avurago salary is $12,000, then the average teaching lalary:
(<75 x full-time salary) equals $9,000. Thus, a part-timer
toachinq one course (3 contact hours) would receive $900. Simi-
larly, if two-thirds of a full-time load is lpont teaching,
nine hours 1- the average teaching load, and the average full-
time salary is $20 000, a part-timnr taaching ona course would
receive $2,222. Still, part-timers paid only on a contact hour
Rasis should also be given pay for extra duties, such as advising,
attending workshopr or congeronces, or participating in governance.

(9) In so far as possible, fringe benefits should be pro-
vided to all permanent part-timers. Benefits such as retirement
pland, ;&fa insurance, or hospitalization will pave to be limited
to these permanent personnel, but benefits such as library privi-
leges or faqility use should be extended to all part-timers.

(10) Special attention should be paid to the working condi-
tions of part-time f;culty personnel. As noted, courts and labor
boards review part-time working conditions to dgtermine "community
of interest” and eligibility for pro-rata pay. Institutiors
should decide how part-timers are to be employed, and policies
should reflect functions, duties, responsibilities, service sﬁp—
port, governance, evaluation procedures, and workload 11mitations.
The cloaer part-time faculty working conditions mirror those of
full- tima faculty, the more likely it is that courts will grant
tenure and pro-rata pay to part-timers and labor boards will in-

clude them in full-time bargaining unité._ Policies should speci-

> Tagy
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fically stagc the dqgrco to which uorking conditions of different

classes of part-timers are similar or dissimilar to full-time
working conditionu.

(11) Dismissal procedures should be lpocified for part-time
!aculty members. Again, such praccdurol may differ among the
di!toront classes of part-timars employed by an institution.’
Generally, howuver, any part-timers who have taught continuously
for a long period of time ah&uld'be afforded the procedural safe-

sguards of the Fourteenth Amendment. These employees should be

- given notice of non-retention, advised of the reasons for their

dismissal, and offored an opportunity for an impartial hearing

at which charges can be refuted. Any person actively involved
with an institution'over.a long petiod of time, whether he is

. full-time or part-time, do¢s have a right to know why his ser-

- vices are belng terminated. In instances where there are valid
economic reasons for laying-off large numbers of employees, a
rational system should be employed for dismissing these employees.
A seniority system of part-time personnel might be establxshed,
or teachers might be dismissed according to the subjects they

teach.

Equity and Policy Considerations

It should be remembered.that benefits in one area may well
have an impact upon benefits in another. Eligibility for pro-
bationary ér perman%pt status might autpomatically mean pro-
raged saiarieé) In California, for instance, contract and
'regular part-time instructors receive pro-rata pay. Similarly,

granting tenure and pro-rata pay to part—-timers means that

o . o 6 -7
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two of the four riquircmnnt- for determining "community of in-
terest,” as established in New York University, have already
been met.

The only way to guard against inadvertent gains by part-
time faculty is to establish comprehensive and sound institu-
tignal policies. Only in this manner can part-time faculty
use be controlled. However, it is important to remember that
"such policies should always be equitable., Legitimate academic
or financial needs of an institution must be balanced against
legitimate part-time faculty demands for improved status or
compensation. Abuse of part-timers by colleges and universities
could easily lead to legislation detrimental to higher education. )
In California, for instance, many community colleges have adopted
the expedient practice of limiting part-time teaching loads to
no more than forty per cent of a full?time load in an effort to
prevent part-timers'from achigving tenure rights. Many part-
timers, however, féel that such a éractice results in their
exploitation. Because of their complaints, a bill currently
before the California legislature provides that "the number of
temporary instructors employed‘by'a district whose teachin§
loads are less than one-third of a full-time load ;hali not ex-
ceed . ; . a number equal to 25 percent of the total number of

121

instructors employed by the district.” As one chancellor

noted, such a requirement would render illegal the operation of .

every community college district in the state! 122
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" 76.

77.

¢ . 6 3 .
Inc., 34 NLRB No. 35 (1949). oOther NLRB cases.frequently

- Cited in this context include: Dependable Parts, Inc.,
"112 NLRB No. 77 (1955);: Lancaster Welded Products, Inc.,

130 NLRB No. 145 (1961); Economy-Food Center, Inc., 142

NLRB No. ‘103 (1963)., enf’'d, NLRB v. Economy, Food Center,

Inc., 333 F.24 468, 471 (1964) ; and H. W. Elson Bottling.
Company, 155 NLRB No. 63 (1965). . See also: Display Sign
Service, "Inc., 180 NLRB No. 6 (1969): International Van Lines,

177 NLRB No. 33 (1969); Holiday Inns of America, Inc., 176
NLRB No. 124 (1969); Faulks Brothers Construction Company,

176 NLRB No. 324 (1969); Allied Stores of Ohio, 175 NLRB
No. 162 (1969); and Motor Transportation Labor Relations,

- Inc., 139 NLRB No. 20 (1962).

C. W. Pbst“Center, 189 NLRB No. 79, at 109 (1971); ﬁrooklyn
Center, 189 NLRB No. 80 (1971). - '

"As cited by Robert K. Carr and Daniel K. VanEyck, Collective

Bargaining Comes to the Campus (Washington:' American Council

. on Education, 1973), p. 86.

78.
79.

80.

" 83.

84.
- 85.

86. -
87..
. 88.

89.

Id. at 86.
"Fordham University, 193 NLRB No. 23 (1971); University of

New- Haven, 190 NLRB No. 102 (1971). .

Cited- as precedent was an industrial case, Bachman Uxbridge
Worsted Corporation, 102 NLRB No. 135, at 870 (1954).

‘University of Detroit, 193 NLRB No. 95 (1971).°

Manhatéan*CQllege; 195 NLRB No. 23 (1972);-Tusculum College,
199 NLRB No. 6 (1972); Cathclic University, 201 NLRB No. 145
(1973). , ‘ , o

Oral argument, as Kahn points out, "is a departure from the
normal adjudicative approach of the NLRB. .In this case there
was oral argument by thé parties to three pending cases. The
issue for argument was a broad one, Z.e., the inclusion of
part-time faculty in a full-time faculty bargaining unit.
Thus, many different arguments were raised and the Board
members were given an opportunity to ask questions on the
material presented" [note 178, p. 110].

New York University, 205 NiBB No. 16, at note 92, 9 (1973).

205 NLRB No. 16 (1973).

Id, at 6.
Id. at 6.-
Id. at 7. .

Id. at 7-8.



90.

91.

92.
93.
94.

95.
96.

97.

98. -

99.

"100.

101.

102.

103.

(MLRC, 1976).
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See: Fairleigh Dickinson University, 205 NLRB No. 101 = -

(1973); University of San Francisco, 207 NLRB No. 15 (1973);

Point Park College, 209 NLRB No. 152 (1974); University of

Miami, 213 NLRB No. 64 (1974); Yeshiva University, 221 NLRB

?gé7é69'(1975); and University of Vermont, 223 NLRB No. 46
) . : _

Kendall College, -13-RC-13911 (unpiblished, 1976). For a
discussion of this and the subsequent case, see Walther,
PP. l4-16.

Cbttey thior College, 17-RC-7979 (unpublished, 1976).
Walther, p. 16. / .
City University of Mew York, Case No. C-0008 (PERB, 1968);

State University of New York, Case Nos. 0253, 0260, 0262,
0263, 0364, 0351 (PERB, 1969).

As cited by Kahn, p. 113.

Id. at 112-13.

Wayne State University, Case Nos. R71B-58, ;R71B-75,* R71B-79,

R71C-137 (MERC, - 1972). - : (
Eastern Michigan University, Case Nos. R70K-407, R71A-2
(MERC, 1972), as citéd by Carr and VanEyck, p. 84. Part-

time teachers had also been included in an earlier Michigan
case, In re Southwestern Michigan College, Case No. R68E-174
(MERC, 1969), .and more recently, they were includeg¢ in com-
munity college bargaining units [In re Kirtland Community

'College, Case No. R74D-137 (MERC, 1974)].

These are California, Indiana, Massachusetts,'Michigan,
Aontana, Oregon, Pennsylvania, Vermont, and Wisconsin.

‘Hurley Education Association, Case V, No. 13309, ME-503
(WERC, 1970). See T 'Madison Teachers, Inc., Case No.

19827, MP-1263 (WERC, 1977).

See: Kokomd-Center 1..'. .ship Consolidated School Corporation,
Case No. R-73-67-4315% EERB, 1974); Fayette County School

Corporation, Case No. ~-73-4-2395 (IEERB, 1975); In re Mon-

tana Federation of Teachers (Dawson College), File No. E#
605 (BPA, 1975).:

See: Pittsfield School Committee, Case No. MRC-2159 (MLRC,
1976); Board of School Directors of City of Milwaukee v.
WERC, 1 PBC para. 10, 109 (WERC, 1970); PLRB v. Richland
School District, Case No. C-9038-C (PLRB, 1977).

University of Massachusetts, Case Nos. SCR-2079, SCR-2082
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104. Part-timers were extended library privileges, tuition.
benefits, sick leave, bereavement leave, and were eligible
for merit pay. However, they were ineligible for retire- -
ment and insurance benefits. o -

105. 205 NLRB at 12, as cited in University 6f Maésachusétts at
28-29,

106. Id. at 20-21%.

07. -~Id. at 20. o .

108. Id. at 29.

109. San Joaquin Delta Community College District, Case No. '~ )
S-R-459 (EERB, 1977). .

110,’ Los Rios Community College District) Case No. S-R-438, at
71 PERC 185 (EERB, 1977).

111. 1 PERC at 188.

112. 1d. at 189.

113. See the cases cited in note 102 above.

1ll4. Community College of Philadelphia, 7 PPER 116 (PLRB, 1976).
115. ' 216 NLRB No. 81 (1975). '

116. Id. at 459. . .

117. Ford Motor Company v. Huffman, 345 'U.S. 330, 338 (1953).

' 118. McGrail v. Detroit Federation of’Teachers, 82 LRRM 2623 (1973).
See also K. J. Rose, "The Duty of Fair Representation in a
Public Sector Collective Bar~aining," in Journal of Law and
Education 5 (January 1976): 77.

119. 82 LRRM at 2624. P

120. Institutions questioned wilI’gbt be identified, as all were
assured that comments and opinions would be held in the
strictest confidence.

121. 2R 2571 § 87604. < | .

122. Interview with Thomas W. Fryer, Jr., Chicago, Illinois,
March 20, 1978.
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